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REPLY BRIEF OF PLAINTIFF IN ERROR 


Defendants in error devote most of the part of 
their brief dealing with the cause of action to in- 
sisting that the three conspiracies—that of 1905, 
that of May, 1909, and that of September, 1909— 
are in reality but one conspiracy, and say the com- 
plaint itself so asserts. 
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Whether there Were Three Conspiracies or One Is a 
Question of Law for this Court to Decide from the 
Allegations of Fact in the Complaint, Independently 
of Any Conclusion of Law Drawn by the Pleader. 


It is immaterial what conclusion of law the 
pleader, in framing the complaint, may have ar- 
rived at on this question of one or three conspir- 
acies. ‘The question is whether the facts set up con- 
stitute three conspiracies or one. That is for this 
Court to determine, not for the pleader. Whether 
any conspiracy at all is alleged is a matter of law, 
and whether the facts alleged constitute three con- 
spiracies or one is also necessarily a matter of law. 

Let us look at some of those facts. Greenleaf, in 
dealing with the evidence of conspiracy (3 Green- 
leaf on Ev. (15th ed.), § 93) says ‘‘the common de- 
sign is the essence of the charge.’’ This must mean 
the concrete design common to the conspirators, not 
a design common to several conspiracies. A design 
is a plan; a plan is not for the attainment of some 
abstract purpose,—e. g., the restraint of trade,— 
by some abstract means, 1. e., some restriction or 
other on the banking business. A conspiracy is a 
design (a) by certain conspirators (b) to do certain 
acts (c) in certain, definite ways (d) for the attain- 
ment of a certain, precise and definite object, and 
(e) having a certain result if carried out. In other 
words, these elements are all concrete. ‘To substitute 
for the elements in this statement the facts of the 
conspiracy of 1905 and the facts of the conspiracy 
of September, 1909: The conspiracy of 1905 was a 
design (a) on the part of the three banks and their 


3 


boards of directors (b) to fix certain high rates and 
charges for services to customers (c) by means of 
the contractual concurrence therein by all three of 
the banks (d) so that each of the banks could make 
more money than it otherwise would, (e) resulting 
in the fettering and controlling of the banking busi- 
ness at Fairbanks and environs, leaving, however, 
each of the three banks still in existence and un- 
dominated by the others and free to engage in said 
banking business and to compete for business 
against the others, though under the restrictions of 
the said contract. The elements of the conspiracy of 
September, 1909, were in several respects very differ- 
ent indeed from those of the conspiracy of 1905: The 
conspiracy of September, 1909, was a design (a) on 
the part of one bank (the Nevada Company) and 
its directors and the stockholders of another bank 
(the Washington Company)—not as stockholders 
but as individuals—(b) to throw the Washington 
Company entirely into the control of the Nevada 
Company, (c) by means of a transfer of the stock 
of all the stockholders of the Washington Company 
to the Nevada Company and the substitution of 
dummy directors by the Nevada Company for the 
legal directors of the Washington Company, (d) so 
that the Nevada Company and the stockholders of 
the Washington Company — not as stockholders 
but in their personal capacities—could make more 
money or ‘‘quicker’’ money, (e) resulting in the 
fettering and controlling of the banking business 
at Fairbanks and environs by eliminating the 
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Washington Company, and resulting also, inci- 
dentally, in the loss of its assets by the Washington 
Company (for which loss we herein sue). 

So we say that these conspiracies are, as a matter 
of law, different. Without repeating the details of 
the conspiracy of May, 1909, that is as distinct from 
the conspiracies of 1905 and September, 1909, as 
the latter two conspiracies are distinct from each 
other. 


It Is Not Necessary that the Statement of the Gist of 
the Action, Apart from the Matter of Inducement, 
Should Set Forth a Cause of Action; It Is Sufficient if 
Gist and Inducement, Construed Together, State a 
Cause of Action; Moreover, the Complaint, in Its 
Statement of the Gist Alone, Charges a Violation of 
the Sherman Act. 


The defendants assert that unless the conspiracy 
of 1905 is relied upon by the plaintiff, the complaint 
alleges no conspiracy in violation of the Sherman 
Act. We can think of but two possible meanings 
which could have been intended by this statement. 
If defendants mean (1) that if the matter of in- 
ducement be eliminated the remainder of the com- 
plaint must in itself state a cause of action or the 
complaint is bad, the assertion is unfounded in and 
contrary to the rules of correct pleading. If they 
mean, to use their own words, (2) that paragraph 
XV and subsequent paragraphs ‘‘contain no allega- 
tion of a combination or conspiracy that in any de- 
gree tended to restrain trade or commerce,’’ their 
position is equally untenable, for the necessary ef- 
fect of the elimination of one of the banks through 
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its wrongful absorption by another bank was to lim- 
it and restrict, throttle and control the business of 
banking in Fairbanks and environs further and 
more than was the fact prior to the formation and 
execution of the conspiracy of September, 1909. 
Let us consider these two propositions. 

As to the question of pleading. Usually a com- 
plaint in which there is matter of inducement would 
fail to state a cause of action if the inducement 
matter were stricken out and only the allegations 
constituting the gist of the action were left. (See 
Bliss on Code Pleading (2d ed.), $§ 149, 150.) 

The complaint herein could undoubtedly have 
omitted all mention of the conspiracies of 1905 and 
May, 1909, and have detailed the facts.of the con- 
spiracy of September, 1909, just as they are now de- 
tailed in the complaint but adding thereto fuller al- 
legations of the purpose and intent with which the 
last conspiracy was entered upon and consummated ; 
namely, to destroy the Washington Company and 
thereby to cast the banking business wholly into the 
hands of the Nevada Company and thus to restrain 
trade. Possibly that would have been better plead- 
ing. Certainly it would have been the statement 
of a cause of action. The fact that the complaint 
would thus have stated a cause of action is itself 
proof that the conspiracy of September, 1909, was a 
Separate and distinct conspiracy from the two prior 
ones. Instead of drawing the complaint in that way 
the pleader set up as inducement the prior conspir- 
acies so as to exhibit by the narration of their pre- 
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vious conduct (instead of by bare allegation of their 
intention) what was the intention and purpose of 
the defendants in the transaction of September, 
1909, and later. 

As to the necessary effect of the acts of the de- 
fendants set up in paragraph XV and subsequent 
paragraphs, and as to whether those paragraphs 
state facts constituting a violation of the Sherman 
Act. It is clear that the necessary, natural and di- 
rect tendency of the conspiracy of September, 1909, 
was to suppress every remaining vestige of compe- 
tition and to concentrate and unite in one hand the 
whole banking business at Fairbanks and environs. 
Where such is the natural, necessary and direct 
tendency of an agreement, combination or conspir- 
acy ina Territory the Sherman Act is violated. (See 
cases cited on page 71 of our opening brief.) Such 
was not only the tendency here, but the actual 
result. 

As to whether a contract or combination is in 
restraint of trade the intention actuating the parties 
is material only in doubtful cases. The Supreme 
Court of the United States, speaking by Mr. Justice 
Lurton, in Umited States v. Reading Company (the 
anthracite coal cases), 226 U. 8S. 324, 370, said: 


‘‘Whether a particular act, contract or agree- 
ment was a reasonable and normal method in 
furtherance of trade and commerce may, 10 
doubtful cases, turn upon the intent to be in- 
ferred from the extent of the control thereby se- 
cured over the commerce affected, as well as by 
the method which was used. Of course, if the 
necessary result is materially to restrain trade 
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between the States, the intent with which the 
thing was done is of no consequence. But when 
there is only a probability, the intent to pro- 
duce the consequences may become important. 
United States v. St. Lows Terminal Associa- 
tion, 224 U. &. 383, 394; Surft & Co. v. Umted 
States, 196 U. 8. 375.”’ 


But this is not a doubtful case. The natural, nec- 
essary and direct result of the act of the defendants 
in selling their stock to the Nevada Company speaks 
for itself. It shows what their intent must have 
been. But if it were a doubtful case, the complaint 
charges in paragraph XV (tr. p. 24) that the pur- 
pose was to effect the absolute concentration and 
control of the banking business in the hands of the 
Nevada Company, and that it was the intention of 
the defendants to bring about the results which ac- 
tually ensued — a still further suppression of com- 
petition by elimination of the Washington Com- 
pany. In addition to the cases cited on page 71 of 
our opening brief, see: 


Swift and Co. v. United States, 196 U. 8. 375, 
396, 398; 

United States v. Joint Traffic Association, 
71 Wise 505, 568. 


So we submit that the objection of the defendants, 
that if the complaint sets up two conspiracies as in- 
ducement and a third as the gist of the action it 
alleges no violation of the Sherman Act, is not well 
taken, either as a matter of pleading or as a matter 
of substance. 
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A Corporation Is More Than and Different from a Mere 
Voluntary Association of Persons. 


In their brief, page 46, defendants say that ‘‘the 
corporate entity * * * is but the association of 
these stockholders,’’ and on page 28 they say, ‘‘a 
corporation outside of and beyond the constituent 
body of its stockholders is nothing. The corporation 
is its stockholders working together in unison and 
for certain purposes by agreement among them- 
selves * * *. ‘T'his union of its stockholders for 
definite purposes is the corporate entity.’’ Substi- 
tuting ‘‘members’’ for ‘‘stockholders’”’ and ‘‘asso- 
ciation’’ for ‘‘corporation,’’ this becomes a good 
description of a voluntary association of persons. 
But it falls far short of being an accurate descrip- 
tion of a corporation. The exigencies of their po- 
sition drive defendants throughout their brief to 
assume that a corporation is no more than an wiwn- 
corporated association of persons. It is only so that 
they can maintain the identity of corporation and 
stockholders. To admit that a corporation is an 
entity separate and apart from its stockholders is 
fatal to their demurrer. 


A Corporation Has a Right of Action Against the 
Whole Body of Its Stockholders for Damages Arising 
From the Wrongful and Fraudulent Manner in 
Which They Have Managed Its Business. 

At various points in their brief defendants speak 
of the stock transfer of September, 1909, as ‘‘the 
management of the business’’ of the Washington 
Company—an evident fallacy. That transaction 
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was the private business of the defendants, con- 
ducted for their private gain. But assuming that 
it were corporate business their proposition is 
wholly unsound. It is utterly refuted by the case of 
German Corporation of Negaunee v. Negaunee Ger- 
man Aid Society, 172 Mich. 650, 188 N. W. 348, 345. 
There a corporation (the Aid Society) was organ- 
ized exclusively for benevolent purposes and could 
own and dispose of property for such purposes only. 
By devise from one of its members it acquired title 
to some land which contained mineral values. All 
of the members of the corporation consenting there- 
to and causing the same, the corporation executed 
a deed to that land to all of its members in equal 
undivided interests. These members organized a 
mining corporation (the German Corporation) and 
deeded the land to it. The Aid Society later took 
in new members; these new members questioned the 
legality of the transactions, Just described, and the 
mining company sued them and the Aid Society to 
quiet its title. The new members disclaimed title, but 
being in control of the offices of the Aid Society, 
caused the latter corporation to defend and to file a 
eross-bill to quiet z¢s title. The prayer of the cross- 
bill was granted. The Court said: 


‘‘The Aid Society was not really a party to 
the deed of the mineral rights. Every officer 
and member of the society was interested on the 
other side. The officers and members repre- 
sented themselves. The corporation of which 
they were officers and members was not repre- 
sented in the transaction. The officers and mem- 
bers dictated the terms of the sale, directed the 
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execution of the deed, executed it themselves, and 
delivered it to themselves. ‘The deed, therefore, 
was not, either in law or fact, executed or deliv- 
ered by the society to its officers and members, 
but by its officers and members to themselves. 
The deed to the old members must be held void, 
because made upon inadequate consideration by 
and for the benefit of those in control of the cor- 
poration, and also for want of the necessary 
element of two parties to the contract. Miner v. 
Tee Co., 93 Mach. 87 (53a8N, W. 213) 1 IES eA. 
412); People v. Township Board, 11 Mich. 222; 
Railway v. Dewey, 14 Mich. 477. 


ce * * The position taken by complainant 
that, inasmuch as all of the officers and mem- 
bers of the society, at the date of the transac- 
tion, were parties to it, neither the corporation 
nor the new members will be admitted to com- 
plain, is unsound. Clark & Marshall on Priv- 
ate Corporations, p. 2297, and cases collected in 
note 565. 

‘‘A corporation is a legal entity and artificial 
person distinct from its stockholders or mem- 
bers as individuals, and that it may, by a proper 
action, in the proper court, recover property 
owned by it, which is unlawfully withheld by 
its officers and members in control of its affairs, 
is entirely clear, and the fact that all of tts 
members happened to be in opposition does not 
alter the case. In such a situation a corpora- 
tion may sometimes be unable to get into court, 
but being in tt may demand of all of its mem- 
bers, as well as of a part, the restitution of 
property unlawfully appropriated.’’ 


This Michigan case, we submit, effectually dis- 
poses of much of defendants’ brief. It disposes of 


the statement on page 33 thereof: 


‘To say that the corporation as such has in 
its right a cause of action against the whole 
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body of its own stockholders for damages aris- 
ing from the manner in which the whole body 
of its stockholders has managed its business is 
to state a moral, legal and physical impossibil- 
aay = 


It disposes effectually of this statement on page 
37 thereof : 


‘“What they [the courts] have said, and what 
is the only rule that comports with the obvious 
truth, is that they will recognize the fact that 
the corporation has no rights beyond or antag- 
onistic to the whole body of its constituent mem- 
bers. * * * it would be a gross wrong to 
permit a corporation by its receiver, to recover 
from its stockholders treble damages for cor- 
porate management that all the stockholders 
consented to.”’ 


It disposes of defendants’ statement on page 34 of 
their brief: 

‘“~ * * if all of the shareholders of a cor- 
poration should join in a deed of corporate 
lands and should turn the possession over to 
the grantee who should commit waste, we appre- 
hend that the corporate entity could not main- 
tain a right of action in tort against all its 
stockholders for such a transaction.’’ 


We apprehend that the corporate entity could 
maintain an action in tort against all its stockhold- 
ers for such a transaction if the commission of waste 
by the grantee was the natural consequence to be 
expected from the making of the deed and the sur- 
rendering of possession to him. It is said by de- 
fendants (their brief, p. 35) that ‘‘Hven though the 
deed might not pass title it would support an ac- 
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tion for specific performance,’’ and two cases are 
cited to this proposition. The first one, Anderson v. 
Wallace Lumber & Mfg. Co., 30 Wash. 147, does not 
bear on the point at all; there a written memoran- 
dum of sale and purchase was signed by the officers 
and three out of four trustees actively participated 
in the transaction, and specific performance was de- 
ereed. The other case, Bundy v. Iron Co., 38 Oh. 
St. 301, was a suit to foreclose a mortgage, and the 
decree amounted to the reformation of an instru- 
ment and the enforcement of it in the same suit; 
the corporation had received and used the money 
and had promised to execute a mortgage; by mis- 
take the mortgage was executed in the names of 
the stockholders; the case was, of course, in equity, 
and if it has any bearing on the principles here in- 
volved it falls within the exceptions mentioned in 
our opening brief, that is, the stockholders were con- 
sidered as identical with the corporation in order 
to prevent a wrong. 


The contention of defendants that a corporation 
is identical with the whole body of its stockholders 
may be represented as an equation in mathematics: 
the corporation =all stockholders of the corporation. 
Then, if it is a true equation, the converse must be. 
true: all the stockholders=the corporation. But 
this is untrue in law, as our opening brief, pages 23 
to 28, points out. (See also Tapscott v. Mexican 
Colorado River Land Co., 153 Cal. 664, 96 Pac. 271.) 
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The Corporation Did Not Act in the Transaction of 
September, 1909, but if It Had Acted Therein It 
Could Still Recover Against These Defendants. 
Defendants say (their brief, p. 4) that the Wash- 

ington Company was a party to the contract and 

conspiracy of September, 1909: 

‘‘It is claimed by the plaintiff that the Wash- 
ington bank, having suffered damage by this 
conspiracy, to which it was a party through the 
action of all its stockholders, has a right of ac- 
tion against its stockholders for such damage, 


and that the plaintiff, as its receiver, has suc- 
ceeded to that right of action.’’ 


And they assert that because it was a party to 
that conspiracy it cannot recover herein. But yet 
they admit (their brief, pp. 33-34) that if a major- 
ity of the stockholders do a wrongful act injuring 
the corporation, the corporation can recover against 
them. And we suppose they would admit the well- 
established principle that if the directors, by action 
as a board, and therefore by corporate action, de- 
fraud the corporation, the corporation can recover 
against such directors as soon as it gets into such 
hands that it can sue; or a stockholder, swing in tts 
behalf, can recover for it. Yet in such ease the cor- 
poration, by corporate action, has done the very 
thing by which it complains it was injured. Such 
were the cases cited and discussed on pages 49 to 58 
of our opening brief. Those cases flatly hold that 
where a corporation has been thrust by those con- 
trolling it into wrongful action, through which it 
sustains injury, it has a right of action against 
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them. None of those cases was in right of creditors. 
They were all suits in right of the corporation itself. 
That is true of Hayes v. Kenyon, 7 R. I. 186, no less 
than of the others, notwithstanding the statement 
to the contrary in the defendants’ brief, as a careful 
reading of the case in full will disclose. This right 
of recovery exists and applies not only against di- 
rectors and officers, as said cases show, but against 
‘‘the whole body of the stockholders,’’ as the Michi- 
gan case involving the German Aid Society, hereto- 
fore discussed, amply demonstrates. 


Most of These Defendants Are Also Charged as Direc- 
tors with Violating the Sherman Act. 


The defendants dwell with emphasis upon the 
fact that they are charged as stockholders, but seem 
not to notice that most of them are charged also as 
directors. The individual defendants who were 
directors of the Washington Company and who 
stepped out of office to make room for the dummy 
appointees of the Nevada Company, all in pursu- 
ance of the conspiracy of September, 1909, in re- 
straint of trade, (paragraph XX of the complaint, 
tr. pp. 35-36), are guilty of violating their trust as 
directors and of making it possible for the Nevada 
Company to despoil the Washington Company. If 
they had continued to discharge the duties of their 
office according to their legal obligations there 
could have been no execution of the conspiracy in 
restraint of trade, notwithstanding the stock trans- 
action. By violating that duty they, as directors, 
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participated in the conspiracy, and they are there- 
fore liable to the Washington Company for losses 
traceable to their wrongful conduct in surrendering 
their places to the dummy appointees of the Nevada 
Company. It cannot be said that by their said sur- 
render of the directorate the Washington Company 
itself participated in the conspiracy. On this point 
the ruling. in Pennsylvania Sugar Refining Co. v. 
American Sugar Refining Co., 166 Fed. 254, 261, is 
clear. (See quotation therefrom on pages 55-56 of 
our opening brief.) Hence, not only are all of 
the defendants liable in this action because they 
turned their stock over to the Nevada Company, but 
defendants Schram, Clise, Joslin, Parsons and Web- 
ster are liable to the Washington Company herein 
for the damages it sustained through their surrender 
of the directorate. (Paragraph VII of the com- 
plaint, tr. pp. 5-6.) 


This Action Is Directly in Right of the Corporation and 
Indirectly in Behalf of Whomsoever Is Entitled to 
Payment From Its Funds. 


Defendants insist that because this action is in 
right of the corporation, the fact that there are 
unpaid creditors in a very large sum must not be 
considered by this Court. But inconsistently they 
say that if a single stockholder’s interests had been 
damaged, the corporation could recover herein; in- 
consistently, because they admit, by citing Loeb v. 
Hastman Kodak Co., 183 Fed. 704, that such stock- 
holder would himself have no right of action for the 
indirect injury done him through an injury to the 
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corporation, but that the right of action would be in 
the corporation alone. The interests of both stock- 
holders and creditors in any recovery herein are in- 
direct. Then why, since neither could maintain this 
action, can the corporation recover when a stock- 
holder is indirectly injured but cannot recover when 
ereditors are indirectly injured? This Court is no 
more bound to exclude from its view the fact that 
there are creditors who are indirectly injured by 
the acts of these defendants in violation of the 
Sherman Law and injurious to the Washington 
Company, than it would be bound to shut its eyes 
to the indirect injury to a stockholder by such acts. 
Indeed, creditors’ rights rank ahead of those of 
stockholders, whether the corporation be solvent or 
insolvent: if solvent, the corporation has no right 
to divide its capital or any part of it among its 
stockholders before its debts have been paid; if in- 
solvent, its creditors must be paid before distribut- 
ing the residue to the stockholders. 


The fact should not be lost sight of, that this is 
not an action for dissolution of the Washington 
Company. Its estate is being administered because 
it is insolvent. But if it recovers herein it can pay 
its debts and have a surplus with which to transact 
business. Is the fact that these defendants are its 
stockholders, that it has been reduced to its present 
desperate condition by thew acts, any argument 
against its right to be restored to its property and 
to solvency and to the ability to pay its debts and 
to resume business? We cannot see that it is. 
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There Is No Respectable Authority at Law Holding 
that a Corporation May Not Sue All Its Stock- 
holders. 

The defendants confess that they have been un- 
able to find ‘‘many ecases’’ supporting their propo- 
sition that a corporation cannot sue all its stock- 
holders. They cite but two which they claim sup- 
port their position, Hayes v. Parsons, 14 Abbott N. 
C. (N. Y.) 419, and Arkansas River Land etc. Co. 
v. Farmers’ Loan & Trust Co., 13 Colo. 587, 22 Page. 
954. 


Hayes v. Parsons was decided by an inferior 
court, namely, by the New York Superior Court, 
General Term. The Court was composed of three 
judges; one dissented, the second, Judge Ingraham, 
concurred in only a very small part of what Judge 
Sedgwick said. Judge Ingraham’s concurrence, a 
brief paragraph on page 435, shows that the actual 
decision of the Court was that where A receives his 
stock in exchange for overvalued property, and Bb, 
with notice of the overvaluation and of the whole 
transaction, takes the stock by assignment from A 
thereafter, B cannot maintain an action for dam- 
ages against the directors who issued the stock 
because he stands in A’s shoes. Judge Sedgwick’s 
opinion is characterized by self-contradictory rea- 
soning and statements. ‘hus, he says, page 430, ‘‘It 
is true that the corporation is something more than 
its trustees and stockholders;’’ and on page 431 he 
says that the trustees are the corporation, and also 
that the stockholders are the corporation. So, in 
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his opinion, we have all possible views presented ; 
namely, (1) a corporation is separate and distinct 
from its shareholders, (2) it is its shareholders, (3) 
it is its trustees. 


But the really interesting feature connected with 
the report of this case is the note of Mr. Abbott 
thereunder, which discloses that he included the case 
in his collection for the purpose of showing how 
wrong are some of the statements in Judge Sedg- 
wick’s opinion. At page 437 Mr. Abbott gives the 
ruling in Nott v. Clews, made by a higher court, 
namely, the Supreme Court of New York, one month 
after Hayes v. Parsons was decided. That ruling 
was directly contra to the dicta of Judge Sedgwick 
on which defendants rely. But more interesting 
still is the citation by Mr. Abbott, at page 442, of 
The Society etc. v. Abbott, 2 Beav. 559, 567, a case 
directly contra to the dicta of Judge Sedgwick. In 
that case the Master of the Rolls, Lord Langdale, 
Said: 

‘‘A great deal of confusion has almost un- 
avoidably arisen in the course of the argument, 
by not distinguishing the corporation or cor- 
porate body from the individual persons, who at 
one time seem to have constituted not the cor- 
poration, but all the members of the corpora- 
tion (see Bligh v. Brent, 2 Younge & C. 295). 
Unless such a distinction be observed, it would 
be impossible to come to anything like a satis: 
factory conclusion upon this occasion. * * 
Now it is distinctly stated in this bill, that the 
only persons who were at that time interested, 


were the four persons named. That, being so, it 
is alleged in argument, that they had the right 
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to do what they pleased with respect to that 
which was to become the property of this cor- 
poration, that is, in respect of these shares; and 
that if, on the one hand, they had the power of 
incurring responsibility, they had, on the other 
hand, the power in that way of discharging 
themselves from it. I confess I cannot concur 
in that argument.”’ 


And the case by the corporation against all of its 
stockholders was entertained by the Court. 


Arkansas River Land etc. Co. v. Farmers’ Loan 
cd Trust Co., the other case cited by the defendants, 
is no better than their New York case. All of the 
excerpt which they give in their brief is dictum, 
for the Court decided that there was no party plain- 
tiff in the case; the individuals had no standing as 
plaintiffs because the Court held that they were not 
stockholders; not being stockholders, they were not 
directors, and were therefore without power to rep- 
resent the corporation and make it a party plaintiff 
as they had attempted to do. (See 22 Pac. 958, 959.) 
But if the matter quoted by defendants were not 
mere dictum the case would still be without value 
to them, for it was in equity and falls within the 
exceptions mentioned in our opening brief, pages 
29-30: ‘To prevent fraud and wrong the corporation 
was said by the Court to be bound by the engage- 
ments of its promoters and stockholders — the cor- 
poration had received and accepted the benefit of 
contracts and expenditures under arrangements 
made by its stockholders and the Court said it should 
not be allowed to disavow them. 
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To Prevent the Running of the Statute of Limitations 
Only One Fraud Is Required, Not Two, Though 
Here There Were Two Frauds. 


The defendants admit that the stock transaction 
of September, 1909, was a fraud on the Washington 
Company, but say that the subdivision of the Wash- 
ington statute of limitations relative to fraud does 
not apply, and the statute of limitations was not 
tolled, because there was not a second and subse- 
quent fraud concealing this first fraud. There is no 
warrant in law for the proposition of defendants 
(their brief, pp. 50-51, 60) that to prevent the run- 
ning of the statute of limitations, and to make sub- 
division 4 of section 159 of the Washington statute 
applicable, there must be two frauds, (a) the orig- 
inal fraud and (b) the fraud of concealing said 
original fraud. If defendants were correct, how 
would they account for that large class of cases of 
which Batley v. Glover, 21 Wall. 342, is the type, 
where the fraud is of such nature that it conceals 
itself? Surely in that class of cases there is no sub- 
sequent or second fraud designed and practiced to 
conceal the first, for by the very supposition the 
fraud conceals itself. But in the cases of fraud con- 
cealed by the defendants, instead of by itself, such 
concealment is not necessarily a separate and inde- 
pendent fraud. It may be but part and parcel of 
the general original fraud. As Pomeroy says (§ 
917, note 2) in his work on Equity Jurisprudence: 

‘It has sometimes been said that actual con- 


cealment is necessary, and that the mere fact of 
non-discovery is not enough. This cannot mean 
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* * * that the fraudulent party must neéc- 
essarily have used some affirmative means to 
cover up his acts.’’ (The italics are the auth- 
or’s. ) 


But were the law just as defendants claim—were 
two frauds necessary—they exist in this case and 
are alleged in the complaint; to-wit, (a) the fraud 
of the sale of defendants’ stock with the purpose of 
concentrating the banking business in the hands 
of the Nevada Company and of despoiling the 
Washington Company, and with that result, and 
(b) the pretended consolidation and merger by 
means of moving the Washington Company’s effects 
into the Nevada Company’s office, the false an- 
nouncement of a merger made by defendants and the 
Nevada Company, the dropping of the name ‘‘ Fair- 
banks Banking Company”’ by the Nevada Company 
and its assumption of the Washington Company’s 
name, ‘‘Washington-Alaska Bank,’’ and the subse- 
quent conduct of the business of the two banks as 
that apparently of one consolidated concern—all 
by the knowledge, consent, approval, and arrange- 
ment of the defendants as much as by the acts and 
consent of the Nevada Company, and all with the 
intention of deceiving everybody concerned or in- 
terested in knowing the true facts, and with that re- 
sult. If this was not a second fraud intended and 
calculated to conceal the first one, and actually so 
operating at all times until 1915, then certainly no 
instance of such second fraud concealing a first 
fraud can be found in the books or can exist. 
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But, though as to the creditors the first fraud was 
concealed by the ‘‘second’’ fraud (and the two 
frauds were together of such nature as naturally to 
conceal themselves, as we have pointed out in our 
opening brief), yet the vital question is solely when 
and how it should become possible for the Washing- 
ton Company to institute action against these de- 
fendants; for the action is in its right. The ob- 
taining of notice or knowledge by creditors could 
only be the occasion or incident from which relief 
might result to the Washington Company. Such 
relief could not come until some person or function- 
ary was appointed and given power to act in behalf 
of the Washington Company. In Yeiser v. United 
States Board & Paper Co., 107 Fed. 340, 344, 345, 
the Circuit Court of Appeals, Sixth Circuit, said, 
after speaking of the trust relation between pro- 
moter and corporation and of the duty of full dis- 
closure and good faith: 


‘‘Of course, these observations do not apply 
to a case where the corporation, having knowl- 
edge of the facts and freedom of action, consents 
to a contract proposed by another, even though 
he may be a stockholder or a director. The cor- 
poration could not in such case complain, nor 
could a stockholder, if there had been no actu- 
ally fraudulent purpose towards him. 

aS aS ae 


‘“When, on August 3, 1896, Browne and 
Stuart made their proposition to sell the mill 
to their company, and they and their co-operat- 
ing associates, acting as the board of directors, 
accepted it for the company, the company was 
completely in fetters. While it was made to be 
a purchaser, it was dominated by the seller. It 
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had. no organ for seeing, hearing, or even know- 
ing what was going on. Its whole constituency 
was engaged in bringing about the sale for the 
sellers. We have, on several occasions, held 
that where one who assumes to act as the agent 
of another in a given transaction is really acting 
as the agent of a third person, or in behalf of 
some scheme of his own, his apparent principal, 
having no knowledge of such alien purpose, is 
not bound by such pretended agent’s acts, nor 
by any notice or knowledge of facts which such 
agent had at the time the transaction was going 
forward. Thompson-Houston Electric Co. v. 
Capital Electric Co., 12 C. C. A. 648, 65 Fed. 
341; Wilson v. Pauly, 18 C. C. A. 475, 72 Fed. 
129, 1384; Louisville Trust Co. v. Louisville, N. 
A. & OC. R. Co., 22 GC. C. A. 378, 75 Fed. 483, 
469. And see Surety Co. v. Pauly, 170 U. S. 
133, 18 Sup. Ct. 552, 42 L. Ed. 977; Innerarity 
v. Bank, 139 Mass. 332, 1 N. H. 282. This rule 
is supported by stall stronger reasons where the 
principal is im such condition that vt can by no 
possibility etther learn the facts or have any 
judgment to form its own course with regard 
to them.’’ 


The cases cited on pages 53 to 60 of defendants’ 
brief may all be good law, but we respectfully sub- 
mit that they have no application to the facts of 
this case. 

Defendants say it is absurd to assert that if no 
receiver had ever been appointed for the Washing- 
ton Company the statute of limitations would never 
have run against this action. If it is absurd the 
defendants have only themselves and the legisla- 
ture to blame, not the plaintiff, for the defendants 
are the authors of the fraud and the legislature is 
the author of the statute which prevents the run- 
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ning of time until the fraud is discovered by and 
in behalf of the party injured. Here it could be so 
discovered in no other way than by a receiver. 


The whole argument of the defendants, on pages 
46 to 51 of their brief, where they confuse physical 
power to get into court with the right to sue, is 
answered by the Michigan case of German Corpor- 
ation of Negaunee v. Negaunee German Aid So- 
ciety, 172 Mich. 650, 1388 N. W. 348. 


The Fact that the Laws of Nevada Do Not Permit Con- 
solidation of a Corporation of that State with One of 
Another State Has an Indirect Bearing on the Run- 
ning of the Statute of Limitations in This Case. 
Defendants say, on page 61 of the their brief, 

‘Whether the laws of Nevada * * * forbid 

* * * the consolidation is not involved in this 

appeal.’’ In order that there may be a consolida- 

tion of corporations there must, of course, be a stat- 
ute permitting it. There is and has been no such 
statute in Nevada. What is not permitted is, as to 
consolidation, prohibited. The laws of Nevada, 
which in effect prohibit consolidation, are not in- 
volved in this case so far as the cause of action is 
concerned; that depends entirely on the federal an- 
ti-trust law. But as to the running of the statute 
of limitations the matter is different. As to that the 
law of Nevada is involved. As we have said re- 
peatedly, the only way relief could come, under the 
circumstances, was through action initiated by some 
creditor of the Washington Company, and it was 
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only when some creditor should learn that there was 
no consolidation (because there could not have been 
a legal or actual consolidation, since 1t was not per- 
mitted by the laws of Nevada) that such creditor 
would move in the Washington Company’s behalf 
(because such move would be in his own behalf) ; 
for when the creditor obtained that information he 
would see that the administration of the affairs of 
‘the Washington-Alaska Bank,’’ commenced in Jan- 
uary, 1911, was really the administration of the 
affairs of the Nevada Company, and not at all the 
administration of the assets of the Washington 
Company. The central question is, when the cor- 
poration could be affected with notice. That de- 
pended on the appointment of a receiver. That in 
turn depended on initiation of an action by a cred- 
itor. That in turn depended on such creditor ac- 
quiring knowledge that there had been no consolida- 
tion, and that there was therefore as yet no admin- 
stration of the affairs of the Washington Company. 
That in turn depended on such creditor acquiring 
knowledge that the laws of Nevada did not permit 
such consolidation, and therefore that consolidation 
could not have occurred. In that way and to that 
extent the laws of Nevada, not permitting the con- 
solidation, are involved in this appeal. The defend- 
ants represented by words and acts that the laws of 
Nevada permitted the consolidation of the two 
banks. Not till some one interested as a creditor 
discovered the falsity of that representation (which 
was a representation of fact, being matter of for- 
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eign law) could relief for the Washington Company 
be expected or, indeed, be possible. 


We respectfully submit that the judgment of the 
lower Court should be reversed. 


HUGHES, McMICKEN, DOVELL & RAMSEY, 
de JOURNEL & de JOURNEL, 
OTTO B. RUPP, 
ROY V. NYE, 
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